The Federal financial regulators who are entrusted with implementing Dodd-Frank and other key financial regulatory initiatives do not routinely conduct economic analysis. This paper looks at the statutory obligations that Federal financial regulators face and the degree to which they use economic analysis in their decision-making. The paper also looks at quasi-governmental regulatory organizations, which-like their governmental counterparts-do not routinely conduct economic analysis.
Introduction

A. Executive Agencies' Obligations
For over 30 years, executive departments and agencies such as the Department of Transportation, the Food and Drug Administration, and the Environmental Protection Agency have been required to conduct economic analysis as part of their rulemaking process. 4 This requirement has been embodied in the Unfunded Mandates Reform Act of 1995 (UMRA) 5 6 The Office of Information and Regulatory Affairs (OIRA), which is part of the president's Office of Management and Budget (OMB), reviews the agencies' analyses.
The current requirements for executive agencies are embodied in President Clinton's Executive Order 12,866, which calls for executive branch agencies to take a number of commonsense steps in determining whether to regulate and, if so, how to do it. 7 An agency must first identify the problem it is trying to address and the significance of the problem. If an existing statute or regulation is the source of the problem, the agency should consider whether that regulation or statute could be modified to fix the problem. If a new regulation is the best solution, the agency must assess different ways of regulating and choose an option that is not overly prescriptive, achieves the intended benefits in the most cost-effective manner, and generates sufficient benefits to justify its costs. 8 OIRA has published a detailed document to guide agency economists through this analysis.
9
In January 2011, in Executive Order 13,563, President Obama largely reaffirmed these established principles for regulatory analysis and process. 10 The order directs covered agencies to continue the following practices set forth in Executive Order 12,866:
(1) propose or adopt a regulation only upon a reasoned determination that its benefits justify its costs (recognizing that some benefits and costs are difficult to quantify);
(2) tailor its regulations to impose the least burden on society, consistent with obtaining regulatory objectives, taking into account, among other things, and to the extent practicable, the costs of cumulative regulations; (3) select, in choosing among alternative regulatory approaches, those approaches that maximize net benefits (including potential economic, environmental, public health and safety, and other advantages; distributive impacts; and equity); (4) to the extent feasible, specify performance objectives, rather than specifying the behavior or manner of compliance that regulated entities must adopt; and and Government Reform (May 25, 2011) ("Insofar as UMRA is designed to require certain analyses of the effects of rules and to ensure that costs and burdens are reduced, the Act's goals evidently overlap with those of Executive Order 12866, which was issued in 1993 and has long governed the process of regulatory review"), available at: http://oversight.house.gov/wp-content/uploads/2012/01/5-25-11_Sunstein_Testimony.pdf. 6 Exec. Order No. 12,291 (Feb. 19, 1981) . 7 Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993) . 8 For an in-depth discussion of the regulatory analysis requirements applicable to executive agencies, see Richard Williams and Jerry Ellig, Regulatory Oversight: The Basics of Regulatory Impact Analysis (Sept. 12, 2011), available at: http://mercatus.org/publication/regulatory-oversight. For a general description of the regulatory process, see Chapter 4 of Susan E. Dudley and Jerry Brito, Regulation: A Primer (2012), available at http://mercatus.org/sites/default/files/RegulatoryPrimer_DudleyBrito_0.pdf. 9 OMB, Circular A-4 (Sept. 17, 2003) , available at: http://www.whitehouse.gov/omb/circulars_a004_a-4. 10 Exec. Order No. 13,563-Improving Regulation and Regulatory Review, 76 Fed. Reg. 3821 (Jan. 21, 2011.
(5) identify and assess available alternatives to direct regulation, including providing economic incentives to encourage the desired behavior, such as user fees or marketable permits, or providing information upon which choices can be made by the public.
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Executive Order 13,563 modifies Executive Order 12,866 by, among other things, permitting additional emphasis on elements of the analysis that are difficult or impossible to quantify, such as human dignity 12 and stressing the importance of public participation in the rulemaking process, including specifically through the Internet. 13 Executive agencies' regulatory analysis is far from perfect, and, indeed, usually falls short of the executive order requirements.
14 Nevertheless, the executive orders and related guidance provide a standard to which these agencies can be held.
B. Independent Regulatory Agencies and the Executive Orders
The executive orders requiring economic analysis do not apply to the so-called "independent regulatory agencies," including most of the federal financial regulators. 16 The Office of the
Comptroller of the Currency (OCC), which is part of the Department of Treasury and thus of the executive branch, used to be subject to the executive orders. Dodd-Frank added the OCC, along with the CFPB and the OFR, to the list of independent regulatory agencies, presumably with the expectation that these agencies would not be covered by the executive orders and their 11 Exec. Order No. 13,563, at 3821. 12 Id. at 3821 ("Where appropriate and permitted by law, each agency may consider (and discuss qualitatively) values that are difficult or impossible to quantify, including equity, human dignity, fairness, and distributive impacts."). 13 Id.. 14 , available at http://mercatus.org/publication/regulatory-analysis-and-regulatory-reform. 15 Unless otherwise indicated, the term "executive orders" will refer herein to Executive Orders 12,866 and 13,563. 16 The executive orders specifically exclude "independent regulatory agencies" as defined in 44 U.S.C. § 3502 (part of the Paperwork Reduction Act) from the definition of "agency." See § 3(b) of Exec. Order 12,866. 44 U.S.C. § 3502(5) sets forth a list of "independent regulatory agencies" and allows for statutory additions to the list. Because UMRA, which directs agencies to "assess the effects of Federal regulatory actions on State, local, and tribal governments, and the private sector" (2 U.S.C. § 1532) and to "identify and consider a reasonable number of regulatory alternatives and from those alternatives select the least costly, most cost-effective or least burdensome alternative that achieves the objectives of the rule" (2 U.S.C. §1535), does not cover independent regulatory agencies, most federal financial regulators are not covered by this mandate either.
rulemakings would not be subject to OIRA review. 17 Arguably, a president could simply rewrite the executive orders to include independent regulatory agencies.
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President Obama took a step in this direction by urging independent regulatory agencies to comply with the executive order requirements. 19 In addition, the president's former top regulatory official, while emphasizing that the executive order "does not apply to independent agencies," encouraged such agencies "to give consideration to all of its provisions, consistent with their legal authority." 20 Although financial regulators have pledged compliance with the spirit of the orders, 21 according to the Government Accountability Office (GAO), they have not conducted economic analysis with any consistency, thoroughness, or rigor. 22 Moreover, to the extent that financial regulators perform regulatory analysis, the analysis is not subject to OIRA review, unless the regulator voluntarily submits it to OIRA for informal review.
C. Regulatory Analysis Obligations Applicable to Independent Regulatory Agencies
Federal financial regulators are generally subject to the Administrative Procedure Act (APA), 23 which imposes certain requirements for transparency, notice, and public participation 17 See Dodd-Frank § § 315 and 1100D(a) (amending the definition of "independent regulatory agency" in 44 U.S.C. § 3502(5), to include the OCC, the CFPB, and the OFR Requires agencies to analyze, if a substantial number of small entities will be affected, how regulations will affect small entities and whether there are alternatives that achieve the desired goals and are better for small entities.
Congressional Review Act
Requires agencies to submit a rule, together with a statement of whether it is major and any cost-benefit analysis, to Congress and the GAO before it can take effect. Enables Congress to overturn rules. Riegle Community Development and Regulatory Improvement Act Directs banking regulators, in setting effective date and administrative compliance requirements for new regulations that impose additional requirements on banks, to consider both the benefits and the administrative burdens on banks, including small banks, and their customers. Economic Growth and Regulatory Paperwork Reduction Act Requires banking agencies to review their rules every 10 years.
Source: This table represents the author's summary of publicly available material.
In addition to the requirements in the broadly applicable statutes noted, several federal financial regulators have agency-specific economic analysis requirements built into their organic statutes. As will be discussed, regardless of the existence and nature of their statutory obligations the federal financial regulators generally have not embraced regulatory analysis.
II. Economic Analysis Obligations and Efforts by the Federal Financial Regulators
This section describes the obligations of each federal financial regulator with regard to economic analysis and analyzes the approach each regulator takes to fulfilling these obligations. The discussion is based, in part, on recent reports prepared by the GAO 34 and the inspectors general of a number of the federal financial regulators. 35 These reports generally described 33 These statutes are not applicable to the quasi-governmental regulatory organizations discussed in Section II.K below. 34 See GAO REPORT, supra note 21. 35 The inspectors general for a number of the federal financial regulators prepared reports in response to congressional requests regarding economic analysis. approaches to economic analysis that lack the rigor, purpose, and public transparency required of an analysis performed under the executive orders. As the discussion illustrates, the statutory obligations and approaches taken by the different regulators are not uniform.
The regulators are discussed in the approximate descending order of the stringency of the economic analysis obligations they face in rulemaking. The regulator-by-regulator look demonstrates, however, that none of the regulators is conducting economic analysis of the quality envisioned in the executive orders. There is thus ample room for improvement in the rulemaking conducted by all of the federal financial regulators.
A. Financial Stability Oversight Council
The Financial Stability Oversight Council (FSOC), the new systemic risk monitoring body created by Dodd-Frank, is made up of the heads of the other federal financial regulators, representatives of state regulators, and an insurance expert. FSOC, which is housed within the Department of Treasury, is not an independent regulatory agency and therefore is subject to the requirements of the executive orders. Nevertheless, FSOC has not conducted economic analysis for the final rules it has adopted.
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With respect to the two key rules FSOC has finalized, FSOC took the position, based on the following justification, that it need not conduct a cost-benefit analysis despite the fact that the rule was a "significant regulatory action": [ pdf. It should be noted that the inspector general reports were prepared in response to congressional requests, which directed the inspectors general to concentrate their reviews on a specific set of regulations. The reports, which vary in detail and length, also include some more general information about the agencies' use of economic analysis. 36 FSOC does not have explicit authority to adopt rules other than "such rules as may be necessary for the conduct of the business of the Council." Dodd-Frank Section 111(e)(2). FSOC has taken the position, however, that it "has the inherent authority to promulgate interpretive rules and interpretive guidance. Several commenters suggested that the Council should, or is required to, conduct a costbenefit analysis, such as a review of the impact of the rule on the economy and on different sectors of the financial services industry. These commenters argued that a costbenefit analysis would enhance transparency and ensure that costs are minimized, and may be required under Executive Orders 12866 and 13563. In addition, commenters questioned the determination that this rule is not economically significant under section 3(f) of Executive Order 12866. That section defines "significant regulatory action" to include a regulatory action (which may include a proposed rule of agency procedure or practice) that is likely to result in a rule that may raise certain novel legal or policy issues. Based on this determination, which is made by the Office of Management and Budget, the Council is not required to conduct a cost-benefit analysis in connection with this rulemaking.
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Executive Order 12,866, however, does not wholly exempt agencies from conducting and making available to the public regulatory analyses for regulations that are not deemed economically significant but are nevertheless significant regulatory actions. The Securities and Exchange Commission (SEC) is charged with protecting investors in the nation's securities markets; maintaining fair, orderly, and efficient markets; and facilitating capital formation. The principal securities laws require the SEC to perform economic analysis with respect to many of its rules. The SEC, however, has struggled to implement its statutory mandate. 42 See, e.g., GAO REPORT, supra note 21, at 35 ("In light of its statutory requirements, FSOC plans to assess the future impact of significant Dodd-Frank regulations, including those that may not have systemic risk implications. . . . However, they also noted that was too early for such a review because most of the Dodd-Frank Act rules were not in effect"); FRB OIG Report, supra note 35, at 21 ("Senior Board officials noted, however, that estimating the cumulative burden of imposing Dodd-Frank Act mandated rules on the broader economy is not possible at this time since few Dodd-Frank Act provisions have taken effect"); OCC OIG Report, supra note 35, at 12 ("OCC believes that it is effectively impossible to assess the cumulative impact [of all Dodd-Frank rulemakings] at this time because no final rules have been adopted"). GAO recommended that FSOC tell OFR to start collecting the information necessary for an assessment of the effects of Dodd-Frank. GAO REPORT, supra note 21, at 40. 43 For example, the CFTC and SEC did not define the market participants and financial products that would fall within the new regulatory regime for derivatives until mid-2012, well after many of the substantive derivatives market requirements had been proposed and, in some cases, adopted. Without knowing the scope of the derivatives market, it was difficult to assess the impact of the substantive rules as they were being developed. For example, when the banking agencies were developing rules related to margin on derivatives transactions, they did not know "the population of dealers and major participants to which the proposed rules would apply [because it was] subject to definitions that are presently being developed by the CFTC and SEC through rulemakings." FDIC IG Report, supra note 35, at 15. 44 Efforts by the United Kingdom's Financial Services Authority (FSA) to assess the aggregate costs and benefits of the Markets in Financial Instruments Directive (MiFID) are instructive. MiFID was a major European initiative to update and integrate the financial services regulatory system. In addition to analyzing the effects of individual pieces of the legislation, the FSA looked at the changes in the aggregate:
In the case of a wide-ranging directive like MiFID, it is useful to step back and consider the bigger picture, which is the aim of this paper. In broad terms, we attempt to identify the overall costs of MiFID implementation for firms, and set them alongside an attempt to quantify the benefits of MiFID for the UK. This is understandably a challenging task (and more challenging than a typical CBA), and there are certain important caveats attached to this exercise. FSA, The Overall Impact of MiFID (Nov. 2006), at 2, available at http://www.fsa.gov.uk/pubs/international/mifid_impact.pdf. More recently, the FSA commissioned a comprehensive study of the costs and benefits of Solvency II, a major European insurance regulatory reform initiative. Ernst & Young LLP, Solvency II Cost-Benefit Analysis (June 2011), at 1 (summarizing "key findings of the completion of a cost benefit analysis of introducing Solvency II in the UK insurance industry," an analysis "completed in line with the FSA's statutory objectives of assessing the expected market and consumer impact of major regulatory changes"), available at http://www.fsa.gov.uk/pubs/other/ey-solvencyii-cba.pdf.
The SEC, unlike most other federal financial regulators, has an established practice of including a cost-benefit analysis section in its rulemakings. 45 Historically, the agency's lawyers have been primarily responsible for drafting these analyses with varying degrees of assistance from the agency's economists. The quality of the SEC's economic analysis and the SEC's adherence to its statutory analysis requirements has been questioned by SEC commissioners, 46 the SEC's inspector general, 47 the GAO, 48 Congress, 49 commentators, 50 and courts in a number of successful challenges to its rulemakings in recent years.
51
The SEC faces more statutory requirements with respect to economic analysis than most of the other federal financial regulators. Whenever the SEC has to consider whether a rulemaking is consistent with the public interest, the agency must "consider, in addition to the protection of investors, whether the action will promote efficiency, competition, and capital formation." 52 Separately, Section 23(a)(2) of the Securities Exchange Act of 1934 ("Exchange 45 See SEC IG Report II, supra note 35, at v ("SEC Chairmen previously committed to Congress that the SEC would conduct cost-benefit or economic analyses in connection with its rulemaking activities, and it has consistently performed such analyses in its rulemakings"). 46 See, e.g., Kathleen L. Casey, commissioner, SEC, Statement at Open Meeting: Business Conduct Standards for Security-Based Swap Dealers and Major Security-Based Swap Participants (June 29, 2011) ("I believe the general decision to avoid serious analysis of the total costs of the rulemaking is shortsighted and actually impairs the Commission's ability to assess the merits of the rules we may propose and ultimately adopt. It is imperative that we get a more complete understanding of the total costs, and total benefits, of the entire regulatory regime we are creating. Only if we understand the total burden, whether that burden is statutorily imposed or not, can we make sound decisions on the marginal costs and benefits of rules as we consider them"), available at http://www.sec.gov/news/speech/2011/spch062911klc.htm; Troy A. Paredes, commissioner, SEC, Speech before the 2011 Investment Adviser Compliance Conference (Mar. 10, 2011) ("data and rigorous economic analysis must be much more central to decision making at the SEC than has been the case. Not only does empirical analysis allow the Commission to leverage its expertise, but data and economics often reveal insights-many of which are counterintuitive-that we might not have appreciated otherwise and that allow us to challenge, in fruitful ways, our presuppositions and inclinations. With good data and sound economics, we are able to make better, more informed choices in discharging our regulatory duties"), 50 See, e.g., Sherwin, supra note 18 (critiquing the quality of the SEC's economic analysis). See also David S. Ruder, Balancing Investor Protection with Capital Formation Needs after the SEC Chamber of Commerce Case, 26 Pace L. Rev. 39, 71 (2005) ("given the comment by the District of Columbia Court of Appeals that the Commission must determine the 'economic implications' of its rule making, the SEC in the future will be well served in its rule making to demonstrate economic effects through quantitative and statistical analysis of costs and benefits and impacts on capital formation"). 51 . This requirement was added to these statutes by the National Securities Market Improvement Act of 1996. The Gramm-Act") requires rulemakings under that act to include a "determination that any burden on competition imposed by such rule or regulation is necessary or appropriate." 53 In addition, a number of discrete statutory provisions require the SEC to consider economic effects of rules adopted pursuant to those provisions.
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Whether these statutory provisions constitute a mandate to perform economic analysis is a matter of some dispute. The SEC's chairman argues that the agency is not under an obligation to conduct cost-benefit analysis but has long done so as a matter of good regulatory practice. 55 Other commentators are of the view that Congress made a deliberate decision not to require the SEC to perform cost-benefit analysis.
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Legislative history suggests, however, that when Congress adopted the requirement with respect to the consideration of the promotion of efficiency, competition, and capital formation, it anticipated that the SEC generally would conduct meaningful analysis in fulfillment of that requirement. The Committee on Commerce report accompanying the House version of the National Securities Markets Improvement Act of 1996 explained that "[i]n considering efficiency, competition, and capital formation, the Commission shall analyze the potential costs and benefits of any rulemaking initiative, including whenever practicable, specific analysis of such costs and benefits. The Committee expects that the Commission will engage in rigorous analysis pursuant to this section." 54 See, e.g., Securities Exchange Act § 6(k)(1) [15 U.S.C. § 78F(k)(1)] ("To the extent necessary or appropriate in the public interest, to promote fair competition, and consistent with the promotion of market efficiency, innovation, and expansion of investment opportunities, the protection of investors, and the maintenance of fair and orderly markets, the Commission and the Commodity Futures Trading Commission shall jointly issue such rules, regulations, or orders as are necessary and appropriate to permit the offer and sale of a security futures product traded on or subject to the rules of a foreign board of trade to United States persons"); Securities Exchange Act § 15(n)(2) [15 U.S.C. § 78o(n)(2)] ("In developing any rules under [the prior paragraph relating to disclosures by broker-dealers to retail investors], the Commission shall consider whether the rules will promote investor protection, efficiency, competition, and capital formation"). 55 See, e.g., House SEC Hearing, supra note 49 (prepared testimony of Mary L. Schapiro, chairman, SEC) ("No statute expressly requires the Commission to conduct a formal cost-benefit analysis as part of its rulemaking activities, but-since at least the early 1980s-the Commission has considered potential costs and benefits in its rulemaking as a matter of good regulatory practice"), available at http://www.sec.gov/news/testimony/2012/ts041712mls.htm#P30_7886. 56 See, e.g., Dennis Kelleher, et al., Setting the Record Straight on Cost-Benefit Analysis and Financial Reform at the SEC: A Report from Better Markets, Inc. (Jul. 30, 2012), at 19 ("The plain fact is that the Securities Laws do not include any language requiring the SEC to conduct cost-benefit analysis when it promulgates rules"). Kelleher lays out an extensive case against cost-benefit analysis, based on his interpretation of legislative history and his concerns about the harmful implications that cost-benefit analysis could have for financial reform efforts. Kelleher's analysis, however, seems premised on a misunderstanding of the purposes and methods of economic analysis and the nature of its role in agency rulemaking. Properly conducted economic analysis would assist the SEC in effectively meeting its statutory objectives rather than derail it from doing so. 57 H.R. REP. NO. 104-622, at 39 (1996) . The report went on to suggest that such an analysis would have to be provided to Congress under the Congressional Review Act (CRA). Id. The CRA requires that an agency provide to In 1999, when Congress added the requirement to consider efficiency, competition, and capital formation to the Investment Advisers Act, it "note[d] that the SEC's record in implementing [the statutory mandate in the context of the Securities Exchange Act] has failed to meet the Congressional intent." 58 The report went on to direct the SEC to "improve in this area." 59 This assessment of the SEC's failure to meet congressional intent suggests that Congress intended the SEC to perform more than the cursory analysis it was performing at the time.
The United States Court of Appeals for the District of Columbia Circuit is of the view that the SEC's organic statutes impose on it a "statutory obligation to determine as best it can the economic implications of the rule it has proposed." 60 The court interprets this statutory obligation as requiring the SEC to engage in thorough, logical, well-supported economic analysis.
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Chastened by the increasing scrutiny it has faced with respect to economic analysis, the SEC has revisited its approach. Recent changes in the SEC's organizational structure and relevant internal staff guidelines may show an increased willingness to employ meaningful economic analysis in SEC rulemaking. After a brief period during which the SEC's economists reported to an attorney rather than to a chief economist, Chairman Schapiro altered the organizational structure at the SEC so that the chief economist reports directly to the chairman and serves as the Director of the Division of Risk, Strategy, and Financial Innovation (RiskFin), the division in which most of the agency's economists work. This change should help give the SEC's economists a stronger voice in the agency's rulemaking and other matters.
In addition to the structural changes, new staff guidance was issued jointly by the RiskFin and the Office of General Counsel in March 2012. 62 The guidance acknowledged that
[h]igh-quality economic analysis is an essential part of SEC rulemaking. It ensures that decisions to propose and adopt rules are informed by the best available information about a rule's likely economic consequences, and allows the Commission to meaningfully Congress, along with the rule that it is submitting for congressional review, "a complete copy of the cost-benefit analysis of the rule, if any." 5 U.S.C. § 801(a)(1)(B)(i). By implication, the committee considered the analysis performed with respect to efficiency, competition, and capital formation to be or include a cost-benefit analysis. 58 The staff guidance, with reference to the executive orders and the accompanying OIRA guidance, sets forth a fairly robust set of principles for economic analysis. From a procedural standpoint, the guidance envisions the economists as being better integrated into the rulemaking teams and economic analysis being better incorporated into the policy decision-making process and rulemaking notices. 64 From a substantive standpoint, the guidance describes the key components that should be included in the economic analysis accompanying every SEC rulemaking, namely a statement of need, identification of a baseline against which to measure the effects of the regulation, identification of reasonable alternatives, and an evaluation of the costs and benefits of the proposed regulation and the alternatives.
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In some ways, however, the staff guidance still falls short of the executive orders; it is intended only to "draw on principles set forth in those orders" 66 rather than simply to wholly endorse those orders as the standard for the SEC to employ in its economic analysis. Past efforts to improve the SEC's economic analysis have not been successful. 67 Whether the new staff guidance will be more successful at effecting fundamental change in the SEC rulemaking process remains to be seen.
C. Commodity Futures Trading Commission
The Commodity Futures Trading Commission (CFTC) regulates the futures markets and, with new authority under Dodd-Frank, is the primary regulator of the over-the-counter derivatives (swaps) market. The CFTC has a statutory requirement to consider the costs and (Summer 2012) , at 21, 25 (pointing out some potentially problematic sections of the memorandum, and arguing that it "will not overcome the inhibiting effects of 80 years of a different intellectual culture at the SEC, but it will be a start"); House SEC hearing, supra note 49 (prepared testimony of J. W. Verret) (offering eight recommendations "as a test of the SEC's resolve to make economic analysis a real constraint on SEC rulemaking and a limit on the pressures it may face to politicize its activities and undermine its investor protection mission"), available at http://mercatus.org/sites/default/files/Measuring-Cost-Benefits-New-Rules.pdf. benefits of its rules, but has not conducted the type of thorough economic analyses required by the executive orders. 69 The CFTC's principal governing statute requires the agency to evaluate the costs and benefits of a proposed rule "in light of (A) considerations of protection of market participants and the public; (B) considerations of the efficiency, competitiveness, and financial integrity of futures markets; (C) considerations of price discovery; (D) considerations of sound risk management practices; and (E) other public interest considerations." 70 The statute also directs the CFTC to "endeavor to take the least anticompetitive means of achieving [its] objectives."
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The CFTC, focusing on the fact that the statute requires only consideration of the enumerated factors, has taken a narrow view of the statutory economic analysis mandate. Typically, the CFTC's Dodd-Frank rulemakings use the statutory mandate as the baseline, which means only costs due to the CFTC's use of discretion in implementing that mandate are taken into account. 72 A staff memorandum regarding compliance with the requirement stated that the CFTC has the discretion to weigh the statutory factors in any way it wishes and to proceed with a rule regardless of its costs. 73 A subsequent staff memorandum reiterated these points, but 69 See, e.g., Letter from Scott O'Malia, CFTC commissioner, to the Hon. Jeffrey Zients, acting OMB director (Feb. 23, 2012) at 1, 4 ("It is my concern that the Commission's cost-benefit analysis has failed to comply with the standards for regulatory review outlined in OMB Circular A-4, Executive Order 12866, and President Obama's Executive Orders 13,563 and 13,579. . . . President Obama was very clear in his two Executive Orders that he expected the highest standards of analysis to validate the necessity of government rulemaking to ensure we don't impose undue and unfounded economic burdens on market participants and the public as a whole. I don't believe the Commission's rulemakings comply with this directive or OMB Circular A-4"), available at http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/omalialetter022312.pdf; Jill Sommers, CFTC commissioner, Remarks before the Institute of International Bankers, Annual Washington Conference (Mar. 7, 2011) ("Clearly, when it comes to cost-benefit analyses, the Commission is merely complying with the absolute minimum. That is not in keeping with the spirit of the President's recent Executive Order on 'Improving Regulation and Regulatory Review.' We owe the American public more than the absolute minimum. As we add layer upon layer of rules, regulations, restrictions and new duties, we should be attempting to quantify the costs of what we are proposing. And we should most certainly attempt to determine whether the costs outweigh the benefits. The public deserves this information and deserves the opportunity to comment on our analysis"), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/opasommers-13. 70 The second staff memorandum came in the wake of the first of two reviews conducted by the CFTC's inspector general of the agency's economic analysis. In the first report, the inspector general looked at four Dodd-Frank rules and concluded that "the Commission generally adopted a 'one size fits all' approach to section 15(a) compliance without giving significant regard to the deliberations addressing idiosyncratic cost and benefit issues that were shaping each rule." 76 The inspector general further observed that the CFTC viewed its obligations under section15(a) through a legal compliance lens, rather than through an economic lens. 77 The inspector general's second report looked at another four rules and found the analyses for three of the four lacking, but expressed optimism that progress was being made at the CFTC toward more sound economic analysis.
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CFTC commissioner O'Malia subsequently questioned the CFTC's progress and urged a renewed effort by the agency to conduct thorough regulatory analysis. 79 In May, the CFTC the rule is not adopted, with reference to previous or anticipated events." Id. at 2. This directive has at times resulted in discussion of the rule's benefits in both the costs and the benefits sections of CFTC cost-benefit analyses. 74 these rules are the first to benefit from our recently signed memorandum of understanding with the Office of Information and Regulatory Affairs within the Office of Management and Budget ("OMB") providing for technical assistance with regard to the Commission's costbenefit analyses. I want to emphasize that these two final rules and proposal have benefited both from OMB's technical assistance and from the Commission's commitment to putting forth rules that utilize appropriate baselines, include replicable quantitative analysis (when possible), and reflect the consideration of a range of policy alternatives. I look forward to the continuing coordination between OMB and the Commission to further improving our cost benefit analysis.
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As with the SEC's overhaul of its approach to economic analysis, the long-term results of the CFTC's new commitment to conduct more thorough economic analysis remain to be seen.
D. Bureau of Consumer Financial Protection
The Bureau of Consumer Financial Protection (CFPB) 82 was created by Dodd-Frank to regulate the provision of consumer financial products and services. Under Dodd-Frank, the CFPB is an independent regulatory agency exempt from the executive orders. 83 Nevertheless, Dodd-Frank required the CFPB to undertake some economic analysis. The CFPB, in fulfilling this mandate, has not employed the type of analysis required by the executive orders.
In prescribing a rule, the CFPB is required to consider benefits and costs to consumers and firms, "including the potential reduction in access by consumers to consumer financial products or services resulting from such rule," the impact on small banks and credit unions, and system-for-the-twenty-first_century-11-30-2011.pdf), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/opaomalia-12. 80 Gary Gensler, chairman, CFTC, Statement at Open Commission Meeting for Consideration of Rules Implementing the Dodd-Frank Act (May 10, 2012) ("I'm pleased that we've also arranged for a staff member from the Office of Information and Regulatory Affairs to supplement the excellent work of the CFTC staff with technical assistance, particularly with respect to the consideration of costs and benefits"), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/genslerstatement051012. the effect on rural consumers. 84 The CFPB is also required to conduct five-year reviews of its significant rules. 85 Although the statutory mandate does not explicitly require the CFPB to follow the executive orders or to rely on the analysis it performs, the SEC's experience with legal challenges based upon its statutory analysis mandate should be instructive to the CFPB.
In fulfilling its statutory mandate thus far, the CFPB has not chosen to embrace regulatory analysis as a way of better assessing the need for, alternatives to, and economic implications of its rules. Instead, the CFPB's approach has exhibited deficiencies that impair its usefulness as a rulemaking tool. For example, the CFPB has relied on speculative benefits; 86 underestimated compliance costs; 87 minimized noncompliance costs, including the costs to consumers of reduced access to financial products and services; 88 and deferred quantitative analysis.
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The CFPB is one of three agencies (and the only federal financial regulator) required to set up panels under the Small Business Regulatory Enforcement and Fairness Act of 1996 (SBREFA). 90 The SBREFA panel process is intended to ensure that agencies hear and consider the views of small entities about regulations that will affect them and look at alternatives before rules are proposed. To date, the CFPB has convened three SBREFA panels. 91 Based on these 84 Dodd-Frank § 1022(b)(2)(A). 85 Dodd-Frank § 1022(d). 86 For example, in a recent proposal, the CFPB, lacked quantitative data, but included hypothetical savings:
[S]imple hypothetical calculations demonstrate that, because the mortgage market is so large, even very small effects on improving consumers' ability to make informed decisions or small effects on prices from greater shopping would lead to large savings for consumers. For example, if the new disclosures only affect ten percent of consumers, and only lower their interest rates by .125% (1/8 of a percentage point, the smallest typical unit of price difference in the mortgage market), this would lead to an annual savings of $1,250,000,000 for mortgage borrowers if all mortgages were originated with the proposed disclosures and total outstanding mortgage balances were to remain at their current level of roughly $10 trillion. CFPB, Integrated Mortgage Disclosures under the Real Estate Settlement Procedures Act (Regulation X) and the Truth in Lending Act (Regulation Z), Proposed Rule, 77 Fed. Reg. 51,115, 51,270 (Aug. 23, 2012). 87 See, e.g., CFPB, Defining Larger Participants in the Consumer Reporting Market, Final Rule, 77 Fed. Reg. 42,873, 42,894 (July 20, 2012) (providing a "rough estimate" of a cost of $12,000 per small firm subject to examination based on an expectation that such an examination would last four weeks, but this estimate only includes the cost of the time of the staff directly charged with preparing for the examination and does not take into account other costs associated with hosting a month-long examination by CFPB staff). 88 See, e.g., CFPB, High-Cost Mortgage and Homeownership Counseling Amendments to the Truth in Lending Act (Regulation Z) and Homeownership Counseling Amendments to the Real Estate Settlement Procedures Act (Regulation X), Proposed Rule, 77 Fed. Reg. 49,089, 49,131-49,138 (Aug. 15, 2012) (downplaying possibility that restricting or prohibiting loan terms such as prepayment penalties and balloon payments could have negative implications for the cost and availability of credit). 89 See, e.g., CFPB, Defining Larger Participants of the Consumer Reporting Market, Final Rule, 77 Fed. Reg. 42,873, 42,892 (July 20, 2012) ("The Proposal requested information to support the analysis of benefits, costs, and impacts, but commenters did not provide, or identify sources for, relevant data. Over time, the Bureau expects to develop information related to these topics through its supervisory activities") (omitting footnote referring to comments that apparently were not taken into account because they provided data "without explanation"). 90 Dodd-Frank § 100G (amending 5 U.S.C. § 609(d)). 91 The panels focus only on small providers of financial products and services, not on the individuals and small entities indirectly affected by the CFPB's regulatory actions; but the CFPB, in its discretion, can consult small entities beyond those directly affected. See Richard Cordray, director, CFPB, written testimony, Hearing before the panels, the CFPB has come under criticism for the manner in which it is approaching its SBREFA responsibilities, including its failure to allow adequate time for small entities to consider proposals and formulate responses.
92
It remains to be seen whether, as the CFPB matures, it will embrace a more rigorous approach to fulfilling its statutory economic analysis and SBREFA obligations.
E. Office of the Comptroller of the Currency
The OCC, an independent bureau within the Department of the Treasury, is the regulator charged with overseeing national banks and federal savings associations (thrifts). Dodd-Frank, in addition to transferring authority for thrifts from the Office of Thrift Supervision to the OCC, effectively changed the OCC's obligations with respect to regulatory analysis by adding the OCC to the list of independent regulatory agencies, which have traditionally been exempt from the executive orders.
94
According to a June 2011 report by the Treasury's Office of Inspector General, the "OCC has processes in place to ensure the rigor and consistency of economic analysis performed in connection with rulemaking [which] were developed and in place prior to passage of the DoddFrank Act when the OCC was still subject to EO 12866" and the other executive agency House Committee on Small Business (Aug. 1, 2012) ("By law, the representatives must be selected from businesses that are likely to be directly subject to the requirements of the rule. In part because of this requirement, the Bureau has been convening a number of other roundtables at roughly the same time that it convenes the small business review panels in order to obtain feedback from a broader range of stakeholders"), available at http://www.consumerfinance.gov/speeches/written-testimony-of-richard-cordray-before-the-house-committee-onsmall-business. 92 See, e.g., American Bankers Association, Statement for the Record, Hearing before the House Committee on Small Business (Aug. 1, 2012) (citing, in addition to failing to allow for inadequate time, the following flaws in the SBREFA process: failure of panels to serve as advocates for small entities and failure to seek cost data from thirdparty service providers), available at http://www.aba.com/Issues/Testimonies/Documents/08012012FINALABAStatementfortheRecord-SBREFASmBiz.pdf. See also Letter from various small business organizations to Richard Cordray, CFPB director (Jan. 24, 2012), at 2 (urging CFPB to convene SBREFA panels early enough in the process to elicit "meaningful recommendations" from small entities), available at: http://www.aia.org/aiaucmp/groups/aia/documents/pdf/aiab092906.pdf. 93 The CFPB could signal its commitment to meaningful economic analysis by granting the personnel responsible for the analysis independence from the rule writers. See Mark A. Calabria, Testimony before the Subcommittee on TARP, Financial Services, and Bailouts of Public and Private Programs of the House Committee on Oversight and Government Reform United States House of Representatives (July 24, 2012) ("Part of the problem is the CFPB's structure where the Research area, which conducts cost-benefit analysis, is under the same Associate Director responsible for the rule-making. The cost-benefit analysis will not be independent of the rule-making process under such circumstances. I would urge the CFPB to establish an independent economics/research function that reports directly to the Director. As we have repeatedly seen with other agencies, the cost-benefit analysis has simply been an after-the-fact box-checking exercise, rather than a serious attempt to inform the rule-making process"), available at http://www.cato.org/publications/congressional-testimony/credit-crunch-is-cfpb-restricting-consumer-accesscredit. 94 See Dodd-Frank § 315 (amending 44 U.S.C. § 3502(5)).
mandates. 95 Under these established agency practices, among other things, the OCC's Policy Analysis Division prepared an economic analysis memorandum for each rulemaking that contained an assessment of the proposal and reasonable alternatives, including disclosure of the quantitative and qualitative methods and assumptions used in the assessment.
96
The OCC appears to be slowly changing its practices in light of its new exemption from the executive orders. The GAO reported that at the end of 2011 the OCC was "revising its rulemaking policies and procedures to reflect this change." 97 The OCC informed the GAO that the new procedures will continue to refer to OMB's economic analysis guidance. 98 It is likely, however, that embracing its new status as an independent regulatory agency, OCC will cut back on its economic analysis. 99 The OCC has not included economic analyses in the proposed or final rules it has issued in 2012, with the exception of the rule described below, in which the regulatory analysis was part of the UMRA analysis.
Although the OCC's designation under Dodd-Frank as an independent regulatory agency exempts it from UMRA, the OCC has continued to comply with UMRA.
100 Accordingly, OCC's recent final rule on risk-based capital contained an UMRA analysis, which included a regulatory impact analysis that looked at the need for regulatory action, alternatives, and costs and benefits of the final rule. 101 The OCC might continue to conduct regulatory impact analyses for significant rulemakings, but its regulatory impact analyses will not be reviewed by OIRA.
F. National Credit Union Administration
The National Credit Union Administration (NCUA) is charged with overseeing federal credit unions and managing the National Credit Union Share Insurance Fund. NCUA, based on 95 OCC IG Report, supra note 35, at 3. 96 See id. at 5. 97 GAO REPORT, supra note 21, at n. 25. 98 See id. at Appendix X, Letter from John Walsh, Acting Comptroller of the Currency, to A. Nicole Clowers, GAO Director of Financial Markets and Community Development (Oct. 24, 2011). 99 According to an OCC official interviewed by the OCC inspector general, the "OCC does not perform any discretionary economic analysis." OCC IG Report, supra note 35, at 6. It is not clear whether the OCC will perform discretionary analysis now that it is no longer subject to the executive order mandates. 100 The OCC may have concluded that its designation by Dodd-Frank as an "independent regulatory agency" is for limited purposes and does not serve to exempt it from UMRA. Dodd-Frank designated the OCC as an independent regulatory agency by adding it to the list of agencies so identified in 44 U.S.C. § 3502(5), but UMRA does not explicitly refer to that statutory section in its exclusion of independent regulatory agencies. 2 U.S.C. § 658(1). 101 its claimed status as an independent regulatory agency, does not comply with the executive orders on economic analysis.
103
NCUA's chairman has asserted that "NCUA already meets or exceeds the key principles of the Executive Order" on rulemaking by independent regulatory agencies. 104 The GAO found, however, that stated commitments to the broad principles of the executive orders notwithstanding, NCUA, along with other federal financial regulators making such claims, would produce better analysis by more fully following OMB's Circular A-4. 105 NCUA's rulemakings do not generally include a self-standing economic analysis. One of NCUA's board members explained that NCUA is committed to regularly reviewing regulations already on the books, but it would be costly to conduct regulatory analysis for every rule:
I believe, however, that we cannot write a report about every regulation we review. Doing so would be too burdensome and not particularly fruitful. But at the same time, we are pleased to review any regulation-not just ones slated for review-that enough credit unions call to our attention as having out-lived its usefulness. And we welcome suggestions compatible with safety and soundness. . . . I also do not believe we should write a report on the costbenefit analysis of every regulation NCUA proposes. Doing so would be too burdensome, or necessitate hiring additional employees. In any event, the intended benefits are generally obvious in the regulations we propose, and, indeed, many comments point out potential costs-we need not duplicate those efforts. Like credit unions themselves, we at NCUA need to run as tight and as focused an agency as we can. 106 Although NCUA's commitment to retrospective review of regulations is important, NCUA also would be well-served by conducting prepromulgation regulatory analysis to better understand the need for, alternatives to, and implications of its rules before they take effect.
G. Federal Deposit Insurance Corporation
The Federal Deposit Insurance Corporation (FDIC) administers the federal deposit insurance program, regulates banks, and manages receiverships of failed financial institutions. The FDIC is an independent regulatory agency and does not have unique statutory requirements to conduct economic analysis.
In 1998, the FDIC issued a public Statement of Policy on the Development and Review of Regulations, in which it pledged, before issuing a new rule, to consider whether it is needed, "to minimize to the extent practicable the burdens which such issuance imposes on the banking industry and the public," and to give special consideration to the anticipated effect on small institutions. 107 In addition, the Statement provides that "Prior to issuance, the potential benefits associated with the regulation or statement of policy are weighed against the potential costs."
108
The FDIC also stated its intent to periodically review its rules. 109 In response to Executive Order 13,579, the FDIC is revisiting its Statement of Policy, among other things, to "determine how it should be revised to incorporate additional principles regarding cost-benefit analysis, and otherwise to serve the purpose of reducing regulatory burden."
110
The FDIC contends that it "continually focuses on the potential costs and benefits of the rules that it adopts" and that "the FDIC's longstanding policy [is] to ensure that the rules it adopts are the least burdensome to achieve [its] goals."
111 However, the FDIC also has taken the position that its ability to conduct regulatory analysis is severely limited:
We note that the FDIC faces certain challenges in conducting cost-benefit analysis of its rules. Applicable statutes often limit the FDIC's flexibility and may constrain consideration of alternative approaches. In certain situations, additional cost-benefit analysis may require the FDIC (or other agencies) to seek additional, sometimes proprietary financial data from our regulated institutions, which may increase regulatory burden and delay implementation of statutory requirements. In addition, . . . the difficulty of reliably estimating costs of regulations to the financial services industry and the nation has long been recognized and the benefits of regulation generally are regarded as even more difficult to measure.
112
The difficulties that the FDIC cites are not unique to financial regulators. 113 Moreover, an entity like the FDIC has a particular interest in doing economic analysis, namely protection of the deposit insurance fund.
114
The FDIC's inspector general, in its review of economic analysis at the FDIC, found that "the FDIC policies and practices generally address the spirit of, and principles found in" the executive orders and OMB Circular A-4. 115 The GAO found, however, that, as at federal financial regulators with similar aspirational policies, these broad principles were not reflected in more granular guidance comparable to OMB Circular A-4. 116 Because the FDIC does not routinely publish regulatory analyses when it issues its proposed and adopted rules, it is difficult to assess the quality of the agency's analysis. 117 The FDIC's inspector general found that, in practice, the FDIC does not follow a standard approach to analyzing the costs and benefits of its rules; instead the staff charged with each rule decides the nature and amount of analysis to perform. 118 Moreover, subject-matter experts, who are not necessarily economists, perform and review the economic analysis.
119
The FDIC's current efforts to rethink its approach to regulatory analysis are much needed to match FDIC practice with its stated belief that "cost-benefit analysis [is] an important component of the rule-making process" and its stated claim that it "seeks to undertake such analysis with rigor and transparency." Consequently, along with other independent regulatory agencies, the executive orders, as currently drafted, do not currently apply to it.
FHFA's role as conservator of Fannie Mae and Freddie Mac, however, gives the FHFA a unique reason for considering the economic consequence of its regulations with respect to those 114 Indeed, the inspector general reported that FDIC officials "expressed that it was a duty of the FDIC as an insurer and a safety and soundness regulator to ensure that the Corporation carefully considered how all aspects of particular rules individually and collectively affected the banks it ensures, the financial industry, and the broader economy." FDIC IG Report, supra note 35, at 8. 115 Id. at 3. 116 GAO REPORT, supra note 21, at 14-15. 117 As OMB explained: "A good regulatory analysis is designed to inform the public and other parts of the Government (as well as the agency conducting the analysis) of the effects of alternative actions. Regulatory analysis sometimes will show that a proposed action is misguided, but it can also demonstrate that well-conceived actions are reasonable and justified." Circular A-4, supra note 9, at 2. 118 FDIC IG Report, supra note 35, at 9. Based on the descriptions of the analyses contained in the inspector general's report, the analysis for each of the three rules reviewed seemed primarily aimed at answering discrete questions, such as which entities would be covered by the rule, or considering factors specifically identified by the authorizing statute, rather than looking more broadly at the need for regulation, alternatives, and the relative costs and benefits of different approaches. Id. at 10-17. 119 Id. at 10. 120 Krimminger Letter, supra note 112, at 1. 121 economic consequences of each of these alternatives and a detailed explanation of the reasons for choosing one alternative over the others.
127
Broadly consistent with the approach set forth in that executive order, the policy statement directs FRB staff, "[b]efore presenting any proposals regarding a regulation to the Board for formal action [to] prepare a regulatory analysis," "which, at a minimum . . . will discuss the need for and purposes of the regulation, set forth the various options available, discuss, where appropriate, their possible economic implications, evaluate their compliance, recordkeeping and reporting burdens, and recommend the best course of action based on the alternatives." 128 If "considerable information is available, a correspondingly more exhaustive regulatory analysis will be expected." 129 The policy statement also requires the regulatory analysis to be publicly available. 130 Moreover, in order to facilitate public involvement in rulemaking, the policy statement requires that meetings to consider rules are to be public. 131 Deviations from the approach to rulemaking laid out in the policy statement "may be appropriate" under certain circumstances, including when "[t]he regulation must be adopted within a statutory deadline."
132
The FRB routinely departs from key aspects of the policy statement. 133 The inspector general's report found generally that the FRB does some economic analysis, but the amount and nature of economic analysis is dictated by specific statutory mandates and whatever more the FRB decides, in its discretion, to do. 134 This somewhat haphazard approach to economic analysis is not consistent with the policy statement's goal of producing a comprehensive regulatory analysis with certain minimum elements for every rule. The policy statement reflects an expectation that rules will be proposed and adopted at public meetings, 135 but the FRB rarely holds public meetings to consider its rules. 136 Moreover, the policy statement promises that notices will "inform the public that copies of the regulatory analysis are available through the Freedom of Information Act," 137 but the FRB does not offer the regulatory analysis to the public. 138 The FRB does not necessarily produce a written analysis for internal, let alone 133 None of the rule-writers with whom the FRB inspector general spoke seemed to be aware of the policy statement. FRB IG Report, supra note 35, at 9. 134 Id. at 15 ("Documentation we reviewed indicated that the Board conducts the quantitative economic analysis necessary to satisfy statutory requirements, including 'consideration' requirements. On a discretionary basis, the Board also conducts the quantitative economic analysis it deems necessary to support the rulemaking"). 135 FRB Policy Statement, supra note 125, at 3958. 136 The FRB has only held three open meetings in the last three years, according to a search of Sunshine Act Notices. 137 FRB Policy Statement, supra note 125, at 3958. 138 The FRB includes a section in its rulemaking notices called "Regulatory Analysis," but this section includes only Paperwork Reduction Act and Regulatory Flexibility Act analyses, which do not serve the same purpose as the analysis outlined in the policy statement.
external, purposes, as was illustrated by the inspector general's recommendation "that the [FRB] consider establishing documentation standards for rulemaking economic analysis to help ensure reproducibility on an internal basis."
139
The FRB has cited the difficulty of cost-benefit analysis mandates in connection with federal financial regulation, which is focused "above all else . . . on the safety and soundness of specific financial institutions."
140 The FRB's concerns for safety and soundness make thorough economic analysis all the more important as a tool for understanding the implications of its rules on the institutions it regulates.
J. Office of Financial Research
The Office of Financial Research (OFR) is a new agency, created by Dodd-Frank withinbut independent of-the Department of the Treasury. It is charged with collecting, standardizing, maintaining, and disseminating financial data, conducting research, and developing tools for monitoring systemic risk. Dodd-Frank had the effect of exempting the OFR from the executive order requirements for economic analysis by adding it to the list of independent regulatory agencies.
142
The agency has rulemaking authority, but to date the OFR has not issued any regulations.
143
The OFR, however, issued a statement of policy with respect to legal entity identifiers (LEIs), one of the agency's core initiatives. 144 The goal of this project is to have a unique identifier for every legal entity that engages in a financial transaction. The OFR is taking active part in a crossborder effort with other regulators and industry to develop a universal LEI system. Once that system is finalized, the OFR "plans to issue a regulation mandating the use of such a standard for data reported to the Office." 145 The OFR's plans simply to codify the work of a private initiative 139 FRB IG Report, supra note 35, at 20. 140 See Alvarez Letter, supra note 125, at 1 (explaining that "Federal financial regulation, above all else, is focused on the safety and soundness of specific financial institutions and therefore, as the report notes, conducting benefitcost analysis on financial regulations is inherently difficult"). 141 See supra note 114. not being conducted pursuant to APA requirements for transparency and public participation raises some concerns about the OFR's commitment to regulatory process.
K. Quasi-Governmental Regulatory Organizations
Federal financial regulators rely heavily on quasi-governmental regulatory organizations (QGROs), typically referred to as self-regulatory organizations (SROs), to complement their rulemaking and examination efforts. 147 The CFTC and SEC are most reliant on QGROs. QGROs vary in their statutory bases, forms of governance, and degree to which they are overseen by one or more federal financial regulators. Most exert considerable control within their areas of delegated authority. QGROs often serve as the frontline regulators, directly regulating the firms and individuals that deal with the public. The rules adopted by QGROs are of critical importance to the firms they regulate, customers of those firms, and the structure of our financial markets.
QGROs are likely to get more powerful as the federal financial regulators juggle their new Dodd-Frank responsibilities. For example, Dodd-Frank directed the SEC to study "the extent to which having Congress authorize the Commission to designate one or more self-regulatory organizations to augment the Commission's efforts in overseeing investment advisers would improve the frequency of examinations of investment advisers."
148 Similarly, the CFTC has begun delegating additional functions to the National Futures Association (NFA).
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continue to do so. These mandatory reporting uses of the LEI will facilitate the rapid deployment of the LEI when the global system becomes available."), available at http://www.treasury.gov/initiatives/wsr/ofr/Documents/LEI_FAQs_August2012_FINAL.pdf. 146 A commenter responding to the OFR's policy statement raised a question about the legality of the OFR's planned LEI approach. Comment of Allan I. Mendelowitz, The Committee to Establish the National Institute of Finance (Jan. 31, 2011), at 3-4("establishing a separate 'governance structure' for a not-for-profit that establishes and assigns legal entity identifiers amounts, it would seem, to a relinquishment of the OFR's authority. . . . The standards, including legal entity identifiers, are to be established by the OFR by way of a rulemaking procedure"). 147 The term SRO is, except where demanded by the context, avoided herein out of a concern that the term is somewhat misleading. Although not government agencies, these regulators exercise many of the same types of powers as government regulators. The use of the term "quasi-governmental regulatory organization" reflects the fact that these entities play a substantial role in shaping the financial marketplace. The rules and standards they adopt and punishments they mete out can have substantial effects on the individuals and entities over which the QGROs have authority.
148 Dodd-Frank § 914(a)(2)(B). Although this study requirement related to the examination function, it is reasonable to expect that a designated QGRO would also have some rulemaking authority. Indeed, SEC commissioner Walter favors an SRO model for investment advisers, because, in addition to alleviating the SEC's examination responsibilities, it would add "to the Commission's set of tools an ability to promulgate ethical and business conduct standards that would further protect investors. Congress (Feb. 17, 2011) , at 15 (statement of Gary Gensler, chairman, CFTC) ("We are also working hand-in-glove with the self-regulatory organization, the NFA, to see what can they pick up, can they pick up registration and examination functions and so forth"), available at http://www.gpo.gov/fdsys/pkg/CHRG-112shrg65718/pdf/CHRG-112shrg65718.pdf. The recent problems at Peregrine Financial, for which the NFA was the primary regulator, may affect the debate about the Despite the increasingly important role that QGROs play in setting the ground rules for the financial markets, they generally are not directly subject to economic analysis requirements, the APA, or other statutes governing rulemaking processes. 150 An in-depth look at the practices of each QGRO is beyond the scope of this paper, 151 but some of the key QGROs and their economic analysis practices are discussed briefly.
Public Company Accounting Oversight Board
The Public Company Accounting Oversight Board (PCAOB) was created by the SarbanesOxley Act in response to the notorious audit failures at Enron and WorldCom to oversee firms that audit public companies. Every accounting firm that audits public companies is required to register with the PCAOB and is subject to the auditing standards and other rules promulgated by the PCAOB. 152 The PCAOB is a nonprofit corporation governed by a five-member board. As originally designed, the PCAOB was found to be unconstitutional for lack of accountability to the president. 153 The Supreme Court struck the offending provision of the Sarbanes-Oxley Act, and thus preserved the PCAOB.
154
The PCAOB generally has not conducted formal economic analysis as a part of the standardsetting process. The SEC is required to approve a PCAOB rule, "if it finds that the rule is consistent with the requirements of this Act and the securities laws, or is necessary or appropriate in the public interest or for the protection of investors." 155 The SEC, however, has not conditioned its approval on the PCAOB's performance of a regulatory analysis.
156
The PCAOB is currently under pressure from within and from outside to begin conducting regulatory analysis. Recently, for example, Jay Hanson, a member of the PCAOB, proper role for QGROs, although FINRA's role as regulator of the Madoff and Stanford firms does not seem to have affected the debate. 150 Others have noted the need for QGROs to be subject to the same standards as governmental regulators. See, e.g., U.S. Chamber of Commerce, U.S. Capital Markets Competitiveness: The Unfinished Agenda (2011), at 24 ("When the authority to set policy standards and assess fees is delegated, in fact or in effect, then concomitant responsibilities must also be assumed, including the obligation to abide by certain minimum administrative procedures, to conduct and make decisions based on sound cost-benefit analysis, to operate in a transparent manner, and to provide aggrieved parties due process"), available atstated, "We also have a significant task in front of us to evaluate how to incorporate more robust economic analysis in our standard-setting process more generally, including how we begin with a clear articulation of each problem, how we prioritize the problem, and how we assess possible solutions." 157 Earlier this year, SEC commissioner Troy Paredes called on the PCAOB to conduct costbenefit analysis:
the PCAOB also needs to engage in rigorous cost-benefit analysis of its rules, including its auditing standards. We need to be assured that the potential consequences-both for better and for worse-of a PCAOB rule have been thoroughly evaluated and considered in a balanced way. Otherwise, for example, how can we determine on a reasoned basis whether a PCAOB proposal advances the public interest? Whether a PCAOB rule advances the public interest depends on its practical impacts. Cost-benefit analysis allows us to better anticipate and assess these impacts so that a well-reasoned judgment can be made. Put differently, without such a rigorous analysis, there is a greater risk that a proposed standard or other PCAOB rule could do more harm than good, in which case an alternative approach would be preferable. 158 The PCAOB is currently considering whether to propose a standard calling for mandatory audit firm rotation. 159 Because of concerns that this standard could impose unwarranted costs on public companies, there have been calls for analysis of costs and benefits in connection with any such proposal, including from former board member Daniel Goelzer.
160
Congress weighed in by including a provision in the recently passed Jumpstart Our Business Startups Act (JOBS Act) that would prohibit the application of a mandatory audit firm rotation standard to audits of emerging growth companies. 161 Moreover, future PCAOB rules would not apply to emerging company audits "unless the Commission determines that the application of such additional requirements is necessary or appropriate in the public interest, after considering the protection of investors and whether the action will promote efficiency, competition, and capital formation."
162
That congressional mandate might also serve to remind the SEC of its broader need for regulatory analysis in connection with its approval of PCAOB rulemakings.
Financial Accounting Standards Board
The Financial Accounting Standards Board (FASB) is the private organization that sets financial accounting standards. Although the FASB is not a direct regulator, the SEC has recognized its standards as authoritative. As a consequence, compliance with FASB standards is mandatory for public companies in the United States.
163 Thus, the FASB plays an extremely important role in U.S. capital markets.
When the SEC designated the FASB as accounting standard setter, the SEC stated its expectation that the FASB would "[c]ontinue to be objective in its decision-making and to weigh carefully the views of its constituents and the expected benefits and perceived costs of each standard."
164 The FASB's own "Guiding Principles" include a commitment to some level of regulatory analysis, but it falls short of a mandate to conduct rigorous economic analysis: "While reliable quantitative cost-benefit calculations are seldom possible, the FASB strives to determine that a proposed standard will fill a significant need and that the perceived costs it imposes, compared with possible alternatives, are justified in relation to the overall expected benefits."
165
A FASB concepts statement also addresses the need to conduct some analysis of costs and benefits:
In applying the cost constraint, the Board assesses whether the benefits of reporting particular information are likely to justify the costs incurred to provide and use that information. When applying the cost constraint in developing a proposed financial reporting standard, the Board seeks information from providers of financial information, users, auditors, academics, and others about the expected nature and quantity of the benefits and costs of that standard. In most situations, assessments are based on a combination of quantitative and qualitative information. In a recent speech, the FASB's chairman elaborated on the practical implications of these guidelines:
We issue standards if the improvements in the quality of the reporting are expected to justify the costs of preparing and using the information. . . . From my perspective, the entire FASB process is one big cost-benefit analysis. That is, every step of our due process procedures is an effort to gather information about the benefits of a potential change in accounting; namely, to identify the most faithful way to present information about a transaction or economic condition so that investors and other users of financial statements can make well-informed decisions. 167 The chairman's speech portrays a much less formal and rigorous form of analysis than that required by the executive orders.
The FASB has been called on to employ "more rigorous cost-benefit analysis. The SEC could reasonably demand that FINRA provide a regulatory analysis in connection with rule proposals to serve as a basis for the SEC's approval. Doing so would be consistent with the changes the SEC has pledged to make in its approach to economic analysis for its own rules. 171 FINRA is the successor organization to the National Association of Securities Dealers (NASD) and the New York Stock Exchange's regulatory body. 172 designed to prevent fraudulent and manipulative acts and practices, to promote just and equitable principles of trade, to foster cooperation and coordination with persons engaged in regulating, clearing, settling, processing information with respect to, and facilitating transactions in securities, to remove impediments to and perfect the mechanism of a free and open market and a national market system, and, in general, to protect investors and the public interest. Exchange Act § 15A(b)(6) [15 U.S.C. § 78o-3(b)(6)]. FINRA has the power to examine firms for compliance with those rules and the securities laws and impose sanctions, including fines and industry bars. Exchange Act § 15A(b)(7) [15 U.S.C. §78o-3(b)(7)]. FINRA also enforces the rules of the Municipal Securities Rulemaking Board. FINRA's enforcement decisions can be appealed to the SEC and then to federal court. 177 Many of the functions with respect to the rules of FINRA and other QGROs are handled by SEC staff under authority delegated from the commission. 178 See Exchange Act § 19(b)(2)(C) [15 U.S.C. § 78s(b)(2)(C)]. 179 In connection with this statement, the SEC cites 15 U.S.C. § 78c(f), which is the same provision upon which the SEC's economic analysis obligations are based in connection with its own rules. It would seem, then, that the SEC should also be conducting economic analysis in connection with FINRA rules. 180 Exchange Act § 15A(b)(9) [15 U.S.C. §78o-3(b)(9)].
In addition to this generally applicable statutory approval standard, the SEC has the power to impose economic analysis obligations on FINRA and other QGROs in connection with particular delegated regulatory actions. 
National Futures Association
The NFA is the counterpart to FINRA for the futures industry. The NFA, which is governed by a board composed of directors representing industry and the public, oversees approximately 4,200 firms and 55,000 individuals. 182 Membership in the NFA is mandatory for anyone engaged with the public in futures transactions, including futures commission merchants, retail foreign exchange dealers, introducing brokers, commodity pool operators, and commodity trading advisors. 183 Dodd-Frank rulemaking added swap dealers and major swap participants to the NFA's regulatory purview.
The NFA is a registered futures association with the CFTC. 184 The Commodity Exchange
Act requires the NFA to file rulemaking proposals with the CFTC and directs the CFTC to approve those changes if they are consistent with the statutory requirements for registered futures association rules and do not otherwise violate the Commodity Exchange Act or implementing regulations. 185 Neither the NFA, in crafting its rules, nor the CFTC, in reviewing those rules, appears to employ economic analysis. 186 When the CFTC acts with respect to an NFA rulemaking proposal, 187 it is bound by the same requirement to consider the costs and benefits that applies to the adoption of its own rules. 188 The CFTC, in connection with its review of NFA rules, could reasonably demand that the NFA provide a regulatory analysis in connection with each rule filing.
Municipal Securities Rulemaking Board
The Municipal Securities Rulemaking Board (MSRB) writes rules for municipal securities dealers and, because of new powers granted it by Dodd-Frank, for municipal advisers. 189 The MSRB is a nongovernmental corporation created by the Securities Acts Amendments of 1975. It is currently governed by 11 public representative directors and 10 industry directors. Municipal securities dealers and municipal advisers must register with the MSRB and must comply with MSRB rules.
The MSRB does not conduct economic analyses in connection with its rulemakings. In a nod to the statutory prohibition on imposing any undue "burden on competition,"
190 MSRB notices, like other QGRO rule filings, typically include a perfunctory statement with respect to competition with little or no accompanying analysis. The process by which MSRB rules are published for comment and approved by the SEC is similar to the process described above for FINRA's rules. 191 As with other QGRO rulemakings, in approving MSRB rules, the SEC generally states, with little or no analysis, that it has considered the rule's effect on efficiency, competition, and capital formation.
Two SEC commissioners, in a lengthy statement of dissent from a recent MSRB rule approval, took issue with this approach. They explained that the analysis by the MSRB and the SEC in connection with that rulemaking fell short of statutory approval standards, which require: a thorough evaluation of the potential impacts of the proposed rule change, including in comparison to alternative regulatory approaches. Unsupported assertions that the hoped-for benefits will materialize, that the costs will be warranted, and that the statutory standard is met are inadequate to justify a rule change. If there is any question as to the rigor of an SRO's analysis, then it is all the more paramount that the Commission not defer to the SRO's claims, conclusions, and judgments. The Commission has a fundamental oversight role with respect to SROs, and undue deference to an SRO in the SRO rulemaking process undercuts the basic structure of that regulatory relationship.
As measured against this benchmark, the consideration by the MSRB and the Commission of the MSRB's proposed Rule G-17 guidance does not constitute a sufficiently reasoned basis upon which to conclude that the statutory standard required for approval has been met. The arguments set forth in favor of the rulemaking rely too much on conclusory statements and assumptions rather than on rigorous analysis of the real-life consequences that could arise, whether for better or for worse, as underwriters and issuers adapt to the new interpretive guidance.
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The dearth of analysis highlighted by the commissioners is not unique to that particular rulemaking. Absent a change in QGRO practices, similar objections are likely to be raised with respect to future rules of the MSRB and other QGROs.
III. Conclusion
The financial regulators charged with implementing Dodd-Frank and overseeing U.S. financial markets are subject to relatively few explicit, statutory requirements to conduct economic analysis in connection with their rulemakings. Regardless of their legal obligations, all of the regulators should strive, as a matter of good rulemaking practice, to conduct economic analysis of contemplated regulatory actions. Economic analysis can assist regulators in making the difficult decisions about whether and how to regulate.
Although some regulators are making an effort to conduct economic analysis, federal financial regulators generally have shied away from conducting thorough regulatory analysis designed to identify the problem necessitating regulation and the best solution (regulatory or otherwise) to achieve the desired result. Nor do they generally make formal economic analyses and the assumptions underlying them available for public review and comment. As a consequence, the massive Dodd-Frank rulemaking effort and other substantial initiatives in financial regulation are being undertaken without the benefit of the type of regulatory analysis that is a mandatory feature of rulemakings by executive agencies.
Economic analysis is not standard practice at QGROs either. By avoiding economic analysis, they, along with other federal financial regulators, are depriving themselves of an important tool in the rulemaking process. The SEC and CFTC, in fulfillment of their oversight responsibilities, could demand economic analyses from the QGROs, but have generally not done so. If Congress bolsters the federal financial regulators' obligations to conduct economic analysis, the regulators-in an effort to avoid these obligations-could try to delegate additional responsibilities to QGROs. 193 Thus, it may be wise to consider explicitly imposing companion requirements to conduct thorough economic analysis on QGROs in order to prevent regulators from evading their obligations.
The federal financial regulators' failure to embrace economic analysis as a tool for regular and systematic use in their rulemaking may be reflective of a belief economic analysis is either inappropriate or impossible in the context of financial regulation. Similar questions about the utility and feasibility of economic analysis have been asked and answered in the affirmative in other substantive areas. 194 Despite its inherent limitations, economic analysis is a useful tool for financial regulators. 195 In fact, the financial regulators, with their economic expertise and access to substantial financial markets research, might find it easier than other regulators to conduct economic analysis. The FRB and the regional Federal Reserve banks have traditionally generated a lot of research about the financial markets. The OFR, which is charged with "performing applied research and essential long-term research," 196 is likely to be another fruitful source of financial markets research. Isaac Alfon and Peter Andrews employ the following helpful analogy to explain how economic analysis can help regulators do their job better:
These days it is hard to imagine that the many doctors who lived before Hippocrates tended to treat the symptoms of disease rather than the cause. It now seems rather obvious that it is better to find out why a patient's right foot is extremely painful and to treat the cause rather than to impose the costs that would follow from simply cutting off the foot. Moreover, a failure to treat the cause might well mean that the left foot soon becomes extremely painful. . . . Regulation too can address the symptoms or the cause of a problem. For example, an outright product ban or the creation of large barriers to the sale of a product might solve a particular consumer ill, albeit at the cost of reduced consumer choice. Nevertheless, failure to address the cause of that ill, which might be information or incentive problems, is likely to mean that a new product or service will soon create a similar detriment for consumers. Applying economic analysis to financial regulation is the only way of getting to the bottom of these issues. In particular, cost-benefit analysis (CBA) is a practical and rigorous means of identifying, targeting and checking the impacts of regulatory measures on the underlying causes of the ills with which regulators need to deal, those causes being the market failures that in turn may justify regulatory intervention.
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Although nascent, efforts by regulators like the SEC and the CFTC to revisit their past approaches to economic analysis and rethink their statutory mandates may be instructive for other financial regulators.
Of their own volition and without regard to whether they have a statutory obligation to do so, all federal financial regulators ought to take advantage of the valuable economic analysis tools other, nonfinancial regulators employ. Regulators will find it well worth the effort it takes to gain an understanding about what the real problems are and how different solutions to those problems will affect financial institutions, their customers, and the economy as a whole. This is especially true for federal financial regulators who have responsibility for monitoring the safety and soundness of particular institutions or the financial system as a whole. Employing regulatory analysis will assist the regulators in making better decisions and explaining why they made them.
A clear statutory mandate for regulators to conduct thorough and well-documented economic analysis could assist the federal financial regulators in improving their regulatory analysis practices by providing concrete guideposts for that analysis. The president, Congress, and the public would benefit from knowing-in connection with Dodd-Frank rulemakings specifically and financial regulation more generally-what problems regulators are trying to solve and what alternatives they are considering and understanding the costs that society will bear and benefits society will enjoy as a result of regulatory actions.
No unique statutory requirements to conduct economic analysis. Does not generally perform economic analysis in connection with its rulemaking.
OCC
Became an independent regulatory agency under Dodd-Frank, so no longer subject to Executive Orders or OIRA review. No unique statutory requirements to conduct economic analysis. Changing its rulemaking analysis in response to Dodd-Frank status change. Continues to perform regulatory analysis under the Unfunded Mandates Reform Act.
OFR
Independent regulatory agency, so not subject to Executive Orders or OIRA review. No unique statutory requirements to conduct economic analysis. The OFR has rulemaking authority, has not yet adopted any regulations, but early indications are that it will not employ economic analysis.
SEC
Independent regulatory agency, so not subject to Executive Orders or OIRA review. Statutory requirement to consider "efficiency, competition, and capital formation" in connection with many rulemakings. [Securities Act § 2(b), Exchange Act § 3(f); Investment Company Act § 2(c); Investment Advisers Act § 202(c)]. Additional statutory requirements to consider economic effects of rules, including requirement to consider necessity and appropriateness of burdens on competition. Has a practice of including a cost-benefit analysis section in its rulemakings. Has had a number of rules rejected by courts based on inadequate cost-benefit analysis, which has led to new staff guidance and structural changes at agency that could improve the quality of analysis.
FASB
Private standard setter, so not subject to Executive Orders or OIRA review. FASB's "Guiding Principles" include a commitment to some level of regulatory analysis, but it falls short of its mandate to conduct rigorous economic analysis. Does not routinely conduct economic analysis as part of standard setting.
FINRA
Quasi-governmental regulator, so not subject to Executive Orders or OIRA review. No direct statutory requirements to conduct economic analysis, but should be subject indirectly to same standards as govern SEC rules. Does not submit economic analysis with its rule filings with SEC.
MSRB
Quasi-governmental regulator, so not subject to Executive Orders or OIRA review. No direct statutory requirements to conduct economic analysis, but should be subject indirectly to same standards as govern SEC rules. Does not submit economic analysis with its rule filings with SEC. NFA Quasi-governmental regulator, so not subject to Executive Orders or OIRA review. No direct statutory requirements to conduct economic analysis, but should be subject indirectly to same standards as govern CFTC rules. Appears not to submit economic analysis with its rule filings with CFTC.
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